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Information and frequently asked questions on the art
trade and auctioning business

A. General Information

l. Introduction

The 1970 UNESCO Convention on the Means of Prohibiting and Preventing the lllicit Import,
Export and Transfer of Ownership of Cultural Property (UNESCO Convention of 1970; SR
0.444.1) is a multilateral treaty, which formulates the basic principles underlying the protection of
cultural property and contains minimum requirements pertaining to legislative, administrative and
treaty-based measures, which the contracting parties must take to prevent illegal transfer in
cultural property. Switzerland ratified the 1970 UNESCO Convention in 2003. However, it is not
directly applicable.

The Cultural Property Transfer Act (CPTA, SR 444.1) and the corresponding Ordinance (CPTO,
SR 444.11) implement the 1970 UNESCO Convention (together with the 2001 UNESCO
Convention on the Protection of the Underwater Cultural Heritage, SR 0.444.2) into national law.
They have been in force since 1 June 2005. The Specialised Body for the International Transfer
of Cultural Property at the Federal Office of Culture (FOC) is responsible for enforcing the CPTA
and CPTO.

Persons involved in art dealing and auctioneering have the responsible position in the art market
of sellers of cultural property or intermediaries between buyers and sellers of such items. They
have special market knowledge and expertise. The CPTA and CPTO consider the principle of
individual responsibility within the art trade and auctioning business to the greatest extent
possible. At the same time, persons active in the art trade and auctioning business in Switzerland
are subject to special duties of due diligence related to the import and transfer of cultural property,
which are explained in the following.

Il. Duty of due diligence for persons active in the art trade and auctioning business

According to the general principle defined in Art. 16 para. 1 CPTA, cultural property may only be
transferred when the person making the transfer can assume in the circumstances that the
property is not stolen or otherwise lost against the will of the owner, illicitly excavated or illegally
imported into Switzerland.

Cultural property “lost against the owner's will” refers in particular to illegally excavated
archaeological objects, insofar as the state has legally acquired ownership of the excavated item
(see Art. 724 para. 1 Swiss Civil Code for Swiss law). Most states with a rich cultural heritage,
such as Egypt, Greece, ltaly, Turkiye or Iraq etc. have similar legal regulations to Switzerland.

Based on the general principle (Art. 16 para. 1 CPTA) special duties of due diligence (Art. 16
para. 2 CPTA) are incumbent on all persons commercially active in Switzerland in the art trade
and auctioning business. They are specifically obliged to do the following:

o Establish the identity of the supplier or seller. The required information includes the last name,
first name, birth date, domicile address and citizenship for persons and sole traders or
company owners and domicile address for legal entities (Art. 16 para. 2 let. a CPTA in
conjunction with Art. 1 para. 1 CPTO). This information must be verified on the basis of
probative documents (Art. 17 para. 2 CPTO). It is not necessary to establish identity again if
the documents used to establish identity are still up to date (Art. 17 para. 3 CPTO).
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e The seller and, if applicable, supplier must sign a declaration confirming their right to dispose
of the cultural property and identifying the owner of the cultural property (Art. 16 para. 2 let. a
CPTA in conjunction with Art. 18 CPTO). The FOC has a sample right of disposal declaration

on its homepage.

e Customers must be informed about current import and export regulations of contracting
States to the 1970 UNESCO Convention (Art. 16 para. 2 let. b CPTA). Customers must be
informed in writing and must confirm this by signing the relevant document (Art. 16 para. 2b
CPTA in conjunction with Art. 18a CPTO). The bilateral cultural property agreements between
Switzerland and third-party states are of particular relevance in this regard. They are shown
on the FOC website (Bilateral agreements). The FOC has a sample written confirmation on

its homepage.

e Records and receipts must be held pertaining to the acquisition of cultural property. The
following must be documented:

v the description of the cultural property;
v'informative photographs of the cultural property;

v the origin of a cultural property (provenance) plus where it was made or, for findings
from archaeological or palaeontological excavations or discoveries, where the cultural
property was found;

v details of the seller’s or supplier’s identity (details see above);

v the declaration confirming the seller's or supplier’s right to dispose of the item in
question (details see above);

v the document signed by the customer confirming they were informed of the import
and export regulations of contracting States to the 1970 UNESCO Convention;

v'the actual date on which the cultural property was transferred;

v the purchase price or, for transactions on behalf of third parties, the estimated value of
the cultural property.

e Records and receipts must be stored for 30 years (Art. 16 para. 3 CPTA).

The FOC has a due diligence checklist for the art trade and auctioning business on its homepage.

Il. Inspections and sanctions

The Specialised Body for the International Transfer of Cultural Property of the Federal Office of
Culture inspects compliance with duties of due diligence of persons active in the art trade and
auctioning business (Art. 17 para. 1 and Art. 18 let. i CPTA).

The inspections apply to documents maintained on traded cultural property. The records and
receipts must therefore be stored so that they can be made available within a reasonable time for
any information requests (Art. 19 para. 2 and Art. 20 para. 2 CPTO). The persons involved in art
dealing and auctioning business are obliged to provide the Specialised Body for the International
Transfer of Cultural Property on request with all the required information on fulfilling the duty of
due diligence (Art. 16 para. 2 let. d CPTA).

To this end, the Specialised Body has access to business rooms and storage areas of
dealerships. On-site inspections are announced in advance unless there is a risk that the cultural
property or associated documents will be removed from inspection (Art. 17 para.1 CPTA in
conjunction with Art. 20 para. 1 CPTO).

When the Specialised Body has a reasonable suspicion that criminal activity has been committed
under the CPTA, it files a complaint with the competent criminal prosecution authorities (Art. 17
para. 2 CPTA). The competent criminal prosecution authorities will order the seizure of the cultural
property if they suspect the cultural property was stolen, lost against the will of the owner, or
illicitly imported into Switzerland (Art. 20 CPTA).

Disregarding the duties of due diligence and obstructing the conduct of an inspection are
punishable offences (Art. 25 CPTA). Moreover, the penalties outlined in Art. 24 ff. CPTA apply.
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https://www.bak.admin.ch/bak/en/home/cultural-heritage/transfer-of-cultural-property/informations-for-the-art-trade.html
https://www.bak.admin.ch/bak/en/home/cultural-heritage/transfer-of-cultural-property/bilateral-agreements.html
https://www.bak.admin.ch/bak/en/home/cultural-heritage/transfer-of-cultural-property/informations-for-the-art-trade.html
https://www.bak.admin.ch/bak/en/home/cultural-heritage/transfer-of-cultural-property/informations-for-the-art-trade.html
https://www.bak.admin.ch/bak/en/home/cultural-heritage/transfer-of-cultural-property/informations-for-the-art-trade.html

B. Frequently Asked Questions FAQs

1. For which objects are the special duties of due diligence to be observed according to
the CPTA?

The special duties of due diligence apply to cultural property as per Art. 2 para. 1 CPTA, which
extend to art dealing and auctioneering. Information on the term cultural property is provided on
the FOC website www.bak.admin.ch/kgt > cultural property. The special duties of due diligence
do not apply when the purchase price or appraised value of cultural property is below CHF 5,000
(Art. 16 para. 2 CPTA).

However, this exception does not apply to cultural property resulting from archaeological or
palaeontological excavations, fragments of historical monuments and findings from excavation
sites or for ethnological cultural property, specifically those items used in sacred or profane rituals
(Art. 16. para. 3 CPTO). For this type of cultural property, the special duties of due diligence must
therefore be observed in every case.

2. To whom do the special duties of due diligence apply?

The special duties of due diligence apply to persons and legal entities in the art trade and
auctioning business trading on a professional basis in cultural property within Switzerland. That
means:

1) natural persons domiciled in Switzerland and companies with registered office in
Switzerland that are required to be entered in the commercial register* and that either
acquire cultural property for the purpose of resale for their own account or that trade in
cultural property for the account of others;

2) natural persons domiciled abroad and companies with registered office abroad that carry
out more than ten commercial transactions involving cultural property in a calendar year
and thereby achieve a turnover of more than CHF 100,000 and that either acquire cultural
property for the purpose of resale for their own account or that trade in cultural property for
the account of others (Art. 1e CPTO).

*What triggers an obligation to register in the Swiss commercial register?

Registration in the commercial register is a prerequisite of incorporation for certain
forms of legal entities (in particular, companies limited by shares/stock companies,
limited liability companies, cooperatives). If a legal person involved in art dealing or
auctioning business meets the above criteria, they are acting for commercial gain
within the meaning of the CPTA. Registration in the commercial register is required
for all other legal entities and persons operating a business commercially, i.e. — in
general — conducting economic activities targeted toward long-term income and, in the
case of sole traders, achieving annual sales of at least CHF 100,000.- (Art. 36 ff.
Ordinance on the Commercial Register, OCR, SR 221.411). The Federal Commercial
Registry Office can provide more detailed information on the duty to make an entry in

the commercial register (commercial register, Zefix® and Regix ).

The special duties of due diligence and the corresponding control measures do not apply to
provate collection activities of private persons. The criminal provisions in Art. 24 ff. CPTA must
be observed at all times.

3. What has to be considered for the import, transit and export of cultural
property?

Comprehensive information on the subject is provided on the FOC homepage:
www.bak.admin.ch/kgt > Import, transit and export of cultural property
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http://www.admin.ch/opc/fr/classified-compilation/20072056/201201010000/221.411.pdf
https://www.bj.admin.ch/bj/de/home/wirtschaft/handelsregister.html
https://www.bak.admin.ch/bak/en/home/cultural-heritage/transfer-of-cultural-property/import--transit-and-export-of-cultural-property.html

4. Do the special duties of due diligence also apply to transactions in the
past?

The CPTA does not apply retroactively (Art. 33 CPTA), meaning before the law entered into force
on 1 June 2005. In particular it does not apply to acquisitions made before 1 June 2005. The
CPTA, however, applies to all subsequent transactions.

5. Where do the special duties of due diligence apply?

The special duties of due diligence apply to persons involved in art dealing and auctioneering
(question 2), if they are transferring cultural property (question 1) on Swiss territory (Art. 16 para.
1 let. b CPTO).

The information provided here is for informational purposes only.

Only the provisions of federal legislation, which can be found
www.admin.ch/gov/de/start/bundesrecht/systematische-sammlung.html, are legally
binding.

For further information on the CPTA/CPTO, see www.bak.admin.ch/kgt.
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http://www.admin.ch/gov/de/start/bundesrecht/systematische-sammlung.html
http://www.bak.admin.ch/kgt

